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andZ. of Albert G. Caldwell EbenRyan, survivorEbenezer
Illinois, suesthe of whoZ. of Bankezer Ryan, Assignees

bank,of PlainThomas,of Trustee saidfor the use William
Error, Jones, Jones,Executor of MichaelJohn T.tiff in v.

in Error.Jones,said Michael Defendantand Devisee of the

ERROR GALLATIN.TO

of inmayof a reach the lands decedent the handspersonThe creditor deceased
devisee, for pay-or where the is not sufficient thepersonalof the heir estate

ment of the debts.
devisees, before is notbyaliened heirs or action brought,Real estate bona fide

devisor, heirsale for the debts of the ancestor or but the or deviseesubject to
for the value of the lands.is liablepersonally

as creditorsEvery against existingdevise of real estate is fraudulent and void
of the devisor.

devisees, a actionmay liability by jointthe of andCreditors enforce heirs
mayperson.of a deceased Helegal personal representativesthe andagainst

he mayand the or devisees orjointly,sue the heirspersonal representative
jointly.sue them all

action, judg-should be in the where apersonal representative joined exceptThe
hands;him, inand there are no assets hisagainstment has been obtained

deaththe was not within one from theyearand where estate administered on
orof the testator intestate.
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The estatepersonal of a decedent is liable forprimarily ttie of thepayment
debts, mustand be exhausted before beresort can had to the real estate.

Demands an beagainst yearsestate must exhibited within two from the grant
administration;of and a creditor free from disability, presentwho fails to his

time, satisfyclaim within that must his debt of other thanout thatproperty
inventoried or accounted for.previously

statute,jointIn actions under the the mayexecutor administrator insist uponor
the limitation of two years; but heirs and onlydevisees can insist theupon
general statute of limitations.

descent,If the heir or devisee shall rien par and the found forplead issue be
him, the plaintiff may acciderint,take ofjudgment assets and have aquando

thereon,scire if areassets afterwards received.facias
action,In wherecases the heir or devisee confessingconfesses the without

assets, &c.,demurrer,or upon the the heir orgeneralis againstjudgment
devisee; ifbut he assets,the actionacknowledge judgmentand show the the
will be to thespecial extent of the assets.

the limitation of years unsuccessfullyWhere two is interposed, the judgment
should for inpaymentbe the due course of administration.

devisees, enforced,A against the heirs or untiljudgment should not be the
in handsassets the of the orexecutor administrator are found be insuffi-to

; and then onlycient for the deficit.
-brought statute,a action is orseparate againstWhere heirs devisees theunder

the facts it must be set forth inauthorizing the declaration.

This cause was Marshall, term,heard atby Judge, July
1853, of the Gallatin Circuit Court.

W. Thomas, for in error.plaintiff

F. Wingate,R. for defendant in error.

C.Treat, J. This anwas action of debt by Ryanbrought
asJohn T. Jones, executor and devisee of Michaelagainst

Jones. The declaration averred thethat defendant was the
Jones,executor of Michael and the devisee of real estatecertain

devised to him theJones;Michael andfraudulently by alleged
of certain thenotes Michael toJonesmaking promissory by
Illinois,Bank of and the thereof to theassignment plaintiff;

and for breach that the same not Michaelwereassigned paid by
lifetime,Jones in his nor the defendant decease.since hisby

The heldcourt that the action becould not maintained against
the defendant in his character of executor anddevisee;and
sustained a thedemurrer to declaration.

The case calls for a of ofconstruction some the ofprovisions
the of44th the Statutes. The 8th sectionchapter pro-Revised

“ hereditaments,vides land, tenements,that When or orany any
same,rents or out of heirthe shall descend to orprofits any

or beheirs, or devised to thedevisees,devisee or and per-any
sonal of the orestate ancestor of such heir or devisor ofheirs,
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theinsufficient toshall bedevisees, dischargesuch devisee or
estate, suchancestor, or devisor’ssuchdemands againstjust

be creditorshall liable to thedevisees,devisee orheirs,heir or
lands,amount theto the full ofdevisor,of their orancestor
of therents and outhereditaments, ortenements, or profits
heirs,the said heir orbe devised todescend,as orsame may

that real estate bonddevisees.” It furtherdevisee or provides,
action shall notor devisees beforealiened heirs brought,byfide

for thethembe to on renderedsalesubject againstjudgment
heirs orbut in such case thedevisor;of the ancestor ordebts

value lands sofor the of thedevisees shall be liablepersonally
thus: willsThe 5th section reads “Alldescended or devised.

of ororlimitations,testaments,and dispositions, appointments
tenements, rent,or oflands and profit,anyconcerning any

orterm, same,or out of the whereof person personsanycharge,
shall be seized in fee-decease,or theirhis, her,the time ofat

remainder, or havereversion,in orin powersimple, possession,
testament,last will andor theirhis, her,to of the same bydispose

the ordeemed and taken as person persons,shall-be against(only
executors, administrators, orheirs,his, successors,or theirher,

suits, demands, estates,them, debts,and of whoseeveryassigns,
limitation, ortestament,will, disposition,suchinterests,and by

be in dis-as shall oraforesaid, might anywiseappointment
void,behindered, fraudulent,toturbed, or defrauded)delayed,

color, oreffect, feignedand of none presumedany pretence,
to the not-orconsideration, or other matter thing contraryany

a devisee was not liablelaw,At the commonwithstanding.”
of lands devised.of the even inthe debts testator respectfor

inancestor,of thean heir liable for the debts respectNor was
cases; such as debtsdescended, inof lands except particular

bound thein the ancestoron which expresslydue specialities,
ancestor, andtheon recoveredandheir; againstjudgments

where the heirhim. Andacknowledged byrecognizances
suit t.he creditor was withoutlands beforethe brought,aliened

Executors,2 on Browne1201;him. Williamsremedy against
Cruise’s 67. The statuteLaw,at 1253; Digest,on Actions

inconveniences, andto obviate thesewas passedin question
lands into reach theof a deceasedthe creditor personenable
estate isdevisee, theheir or wherehands of the personalthe
devise ofof the debts.for the Everysufficient paymentnot

void, as the existingfraudulent andis made againstestatereal
law,in withoutIt is fraudulent regardof the devisor.creditors

tono claimThe devisee hasof intention. justtheto question
areof the testatorlands, discharged.the debts fullyuntilthe
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has the heir hisNor to the lands of ancestor.superior rightany
both the lands theacquire to of theThey subject payment

debts of the former owner. are entitled to the sur-They only
that remain after those debts are If themayplus discharged.

creditor cannot obtain debt from thesatisfaction of his per-
heestate,•sonal resort to the estate the ofreal in handsmay

the heirs or devisees and in the case a; of bond alienationfide
of the same before suit he them person-brought, may charge

with its value.ally
The 6th section as his,is follows: or“Any persons,person

her, or their heirs,devisees,executors,administrators, successors,
them,or and of debts,who shall or haveassigns, may anyevery

suits, or demands, or who shallagainst any person persons
debts,make aforesaid,fraudulent devise as or who haveany

suits, or demands or who shall diepersonsagainst any person
intestate, and her,leave real estate to or theirhis, heirs, to
descend the State, shall,to of andlaws thisaccording may
have and actions,maintain the same lieaction or which against
executors and administrators, bonds,his or their speciali-upon
ties, contracts, and exec-theagreements, undertakings, against
utors or administrators, and the heirs,heir or or theagainst

administrators,executors or and devisee or ordevisees,the
the orjoin administrators, heirs,executors the heir or andmay

devisees,the devisee or of such or undertakerobligor obligors,
■ aforesaid,or undertakers as beand shall not for thedelayed

of of the Thisnonage section theany parties.” prescribes
inmode which the of heirs and devisees shall beliability

enforced. It authorizes the creditor to maintain a actionjoint
the and 'of a deceasedagainst legal personal representative
1. He sue the andperson. themay personal representative

heirs 2. He sue the andjointly. may personal representative
deviseesthe 3. He sue thejointly. personal representa-may

tive and the heirs and devisees The personaljointly. repre-
mustsentative be in action,the as the estatejoined personal

is the thefund for of debts. There areprimary payment two
in whichcases he need not be 10thThe section author-joined.

aizes the or devisees,action heirs aseparate whereagainst
has been obtained thejudgment against personal representative,

thereand are no inassets his hands for its And thepayment.
11th section a action the orseparate heirs devi-gives against
sees, iswhereethe estate not on withinadministered one year

thefrom death of the testator or intestate. These are the only
incases which the statute authorizes an action to be main-

the or devisees,tained heirs without theagainst execu-joining
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action willthat aIt be separateor maytor administrator.
com-were suable atcases whereheirs instill lie theyagainst

mon law.
to thebe construed with reference pro-statute mustThis

Statutes. Thatof the Revisedvisions of the 109th chapter
liable for theestate pay-makes the primarilychapter personal

resort can bemust be exhausted beforeof the debts. Itment
the of a de-estatethe real estate. Demandshad to against

thetwo frommust be exhibited withinceased yearsperson
free from whocreditor,of administration. A disability,grant

time, is toclaim within that not allowedfails to hispresent
of estatein the the personal previouslyparticipate proceeds

oror for the executor administrator.inventoried accounted by
out dis-debt ofHe must his property subsequentlysatisfy

under thestatute,or inventoried. In actions thecovered joint
this twoor insist limitation ofexecutor administrator may upon

takeif so the mustand he does plaintiffsuccessfully,years;
him to be out of discoveredsatisfiedagainst newlyjudgment

limitation.But heirs and deviseescannot thisuponestate. rely
of ; and,the statute limitationsinsistmay upon generalThey

them.successful,- defeat a againstif recoverymay wholly
9th section of the first referred thatThe to,'provideschapter

at the comparheirs and devisees riens descentmay plead
action,of thatthe and that the maymencement plaintiff reply

had real or devise when the suit wasestate descentthey by
and issue for thethat if the be found the plaintiff,brought;

soshall assess the value the lands descended orofjury
devised, and the shall haveplaintiff judgment against

cases, thethe defendants In such if assessaccordingly.
hedebt,is in amount to the isment equal plaintiff’s

devisees;to a the heirs orentitled general judgment against
is a theless, be entitled to to extent of the assessif judgment

heirs devisees,But if this issue is found for the or thement.
guandotake of assetsmay, notwithstanding, judgmentplaintiff

acciderint; have thereon,and he a scire if assetsmay facias
orcome to the hands the heirs devisees.afterwards of Ship

Nelson,8 2Case, Coke, 134; Noell v. Saunder’sley’s Rep.
14; Nelson, Ventris,Noell 1214; 273, v. 94.pl.Dyer,

“ ifThe same section further that shallprovides, judgment
heirs,such heir or devisee or con-devisees,be against bygiven

the the oraction without assets descendedfessing confessing
devised, dicit,or default,or demurrer nihil or saidupon judg-

be for the in-ment shall without writ toplaintiff,given any
tenements, hereditaments,of the or andlands, or rentsquire

out of so or devised.” thesesame,the descended Inprofits
1*
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cases, the is the heirs or devisees asjudgment general against
debt,for their own without to assets. Butreference if the

heirs or the action,devisees and show the assetsacknowledge
descended to the beor devised will tothem, judgment special
the So,extent of those if the heirs orassets deviseesonly.

this section,other than those enumerated inplead plea andany
the issue be found arethem, to bethereon they onlyagainst

to the extent of the value of the estatecharged descended or
devised.

Where the two is notlimitation inter-years’ successfully
the executor or theposed administrator,by judgment against

him is for the beamount of the to indebt, thepaidplaintiff’s
due course of As the in theadministration. assets hands of
the executor or administrator constitute the fund forregular
the the debts,of and as the obtainpayment sat-plaintiff may

or,inisfaction intherefrom whole thepart, judgment against
the heirs or devisees benot to enforced until those assetsought
are found to insufficient,be and then to extentthe of theonly
deficit. The form of theis,the thatproper judgment plaintiff
recover his from the to be ofdefendants,debt levied the assets
of the testator or intestate in hands of the executorthe or ad-
ministrator in; and the event assets are notthose sufficient for
the the that the same,of or thepayment residuejudgment,
thereof, be levied of the real and estate of thepersonal heirs
or devisees. This will be inqualification the caseunnecessary
of a the orexecutor administrator ofagainst assetsjudgment
qucindoacciderint. Such a does not assets forjudgment imply

ofthe satisfaction the debt. The at the end ofpresumption
is,two from the of administration thethatyears grant personal

estate has been orinventoried accounted theforfully execu-by
ortor administrator.

In this the incase, court erred the demurrer tosustaining,
Thethe"declaration. action was theproperly brought against

executor and devisee. The defendant well combinemight
both of these characters. Where a action isseparate brought

statute,heirs deviseesunderor the the factsagainst authorizing
to be so init must be set forth the declara-distinctlybrought,

44, s. other iscases,tion. R. S. ch. 12. But in it sufficient to
the defendants as heirs or deviseescharge withoutgenerally,

such,how became or that have estateshowing they they by
descent 2 468, ;or devise. PI. and notes 2 Saunders’Chitty’s

7, note Browne on atRep. 4; Law, 255;Actions Morgan’s
2 Bibb,Ex’rs v. 388.Morgan,

The is thereversed, and cause remanded.judgment
reversed.Judgment
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